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Article 8

Abrams: Racial Equality over Hate Speech

RACIAL EQUALITY OVER HATE SPEECH
WILLIE ABRAMSt

It was very interesting to hear Professor Strossen comment
about my boss, Dr. Benjamin Hooks, Executive Director of the
NAACP,' saying that the First Amendment had been sword
and shield of civil rights movement. Clearly, the NAACP has
relied on the First Amendment in these cases. But in this case,
the NAACP filed an amicUS brief in support of the city of St.
Paul because, Ms. Strossen and others to the contrary, we see a
conflict here between racial equality and hate speech. Now we
don't use the phrase "free speech" because we don't think free
speech is involved here. It is hate conduct and it should be
regulated.
The NAACP has fought hard to make it possible for AfricanAmericans to be integrated into this society and to enjoy equal
benefits and equal rights as other Americans. We believe that
African-American families should be able to live in neighborhoods that are predominantly white. We believe that AfricanAmerican students should be able to attend colleges and universities that may be overwhelmingly white. We think that
black families and black students, once they get there, should
be free of certain kinds of attacks. That is why this case raises
such rancor because there are other implications that people
see that could flow from this particular case.
What if R.A.V. had simply burned his cross, not in the Jones'
family yard, but across the street? We would still be concerned
about that kind of conduct. What if flyers had been circulated
in the community attacking this family? We would still be concerned about that conduct as well. So I think the attempt to try
to lower the volume of the debate by saying that some people
are misguided about what the conflicts are, simply won't work.
Clearly, in the community, and around the nation, all citizens
are concerned about what is going on. This debate must oct Assistant General Counsel, NAACP, Baltimore, Maryland. B.A. 1971, J.D.
1974, Columbus School of Law, Catholic University of America.
1. See Nadine Strossen, Liberty, Equality and Democracy: Three Bases for Reversing the
Minnesota Supreme Court's Ruling, 18 Wm. MITCHELL L. REV. 965, 968-69 (1992).
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cur. It will be debated from time to time and, hopefully after
the Supreme Court rules, we will all have some sense of what it
is we all must do to solve some of these racially motivated
problems.
There is a notion floating around that somehow the deck is
stacked against the hate speakers. I take issue with that. To a
great extent, under our First Amendment jurisprudence, those
who espouse doctrines of hate have been well protected. You
have to simply take a look at the Brandenburg2 decision where
the Ku Klux Klan was certainly vindicated in its right to hold its
rally on private property away from concentrations of black
families. Around the country the Ku Klux Klan, Aryan Nation,
and other hate groups are free to march through the streets.
They are not allowed to target any particular families or target
particular individuals, but they certainly are allowed to make
their racist views known to the governments of the states and
nations throughout the country.
There is also this notion that somehow we are all overreacting to the threat that racism presents. This notion really fools
me. This country is in a very sorry state due to racism, and
somehow talking about regulating hate speech is overreaction?
It is beyond comprehension on some levels. It was only in
1965 that black Americans gained freedom in a real sense in
this country, and the very benefit that that freedom was supposed to bring about is what is under attack by the hate speakers and the hate groups that have proliferated in recent
decades. This is a real threat. It is not unlike the threat that
the Nazis presented to Germany earlier in this century. That is
something we have to keep in mind.
Somehow, though, to turn the tide, the accusation is made
that we are engaged in, or we wish to engage in, social engineering. Unfortunately for African-Americans, we have to use
the power of government to gain freedom. We did not freely
immigrate to this country from elsewhere. We were brought
here against our will and enslaved. We have had to resort to
using the means of the state to gain freedom, starting with the
American Civil War, by siding with the Union forces against
the Confederate, and then during the process of Reconstruction, and then during the Civil Rights movements of the 1950s
and the 1960s. So government involvement in guaranteeing
2. Brandenburg v. Ohio, 395 U.S. 444 (1969).

http://open.mitchellhamline.edu/wmlr/vol18/iss4/8

2

1992]

Abrams: Racial Equality over Hate Speech
HATE SPEECH AFTER R.A.V.

liberty and equal rights to African-Americans is not something
considered paternalistic. I don't think, in terms of racial equality, that we subscribe to the notion that the government that
governs least governs best. That is just not the history of this
country. That may be the history of some other country, but
not the United States.
The law of the First Amendment, as it has developed, is due
for some refinement. We have had the First Amendment for
two centuries now. For the first century-don't let anybody
kid you-very little happened under First Amendment. Very
few people knew it was there. The argument to have it in the
first place was quite compelling, but after it was adopted it was
totally ignored for a while. Even Thomas Jefferson had no respect for it. So I think it has only been this century that First
Amendment jurisprudence has grown to the extent that now it
is conflicting with the Thirteenth or Fourteenth Amendment. I
think those of us at the NAACP, as advisors to Dr. Benjamin
Hooks, will say that we should not blindly, uncritically buy into
our present First Amendment law. We should take a very serious look at it and see that it is balanced with the equality values
that flow from the Thirteenth and Fourteenth Amendments.
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